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Agency p r o p e r l y  rejected a bid bond t h a t  
d e s i g n a t e d  one f i r m  as  t h e  in t ended  cor- 
porate s u r e t y  b u t  was s u b m i t t e d  w i t h  a 
power o f  a t t o r n e y  from a d i f f e r e n t  corpo- 
rate. s u r e t y  where t h e  s u r e t y  d e s i g n a t e d  on  
t h e  bond w a s  n o t  on t h e  T r e a s u r y  Depart-  
men t ' s  l i s t  of  a c c e p t a b l e  sureties, and 
t h e r e  was i n s u f f i c i e n t  ev idence  on t h e  f a c e  
of  t h e  bond and accompanying documents to  
conc lude  w i t h  c e r t a i n t y  t h a t  t h e  o ther  
s u r e t y  wouId be bound. 

Baker-Roberts ,  I n c .  p r o t e s t s  t h e  rejection of .its 
b i d  under  i n v i t a t i o n  f o r  b i d s  N o .  R6-83-180C i ssued  by 
Region 6 of t h e  Forest S e r v i c e ,  U.S. Department of 
A g r i c u l t u r e  . Baker  con tends  t h a t  t h e  agency improper ly  
de te rmined  t h a t  i ts b id  bond was d e f e c t i v e .  W e  deny 
t h e  p r o t e s t .  

The s o l i c i t a t i o n  was i s s u e d  on August 18 ,  1983 and 
sough t  b i d s  f o r  t h e  c o n s t r u c t i o n  of a boat ramp and park-  
ing area a t  Lake Kachess, Wenatchee N a t i o n a l  Forest .  A t  
t h e  September 12  b id  open ing ,  Baker s u b m i t t e d  t h e  appar-  
e n t  l o w  b id .  T h e  agency de te rmined ,  however, t h a t  B a k e r ' s  
b id  w a s  nonrespons ive  because t h e  s u r e t y  l i s t e d  on B a k e r ' s  
b i d  bond was n o t  one of those l i s t e d  i n  T r e a s u r y  Depart-  
ment C i r c u l a r  570, "Companies Holding C e r t i f i c a t e s  of 
A u t h o r i t y  as Accep tab le  S u r e t i e s  on Federal  Bonds and as 
Acceptable  R e i n s u r i n g  Companies." 

Both t h e  section of t h e  bond r e s e r v e d  f o r  d e s i g n a t i o n  
o f  t h e  s u r e t y  and t h e  s e c t i o n  to be f i l l e d  o u t  and s igned  
by t h e  c o r p o r a t e  s u r e t y  l i s ted  t h e  H a r t f o r d  I n s u r a n c e  
Company as t h e  s u r e t y .  The e x e c u t i o n  s e c t i o n  was s i g n e d  by 
Fred Jerome as a t t . o r n e y - i n - f a c t .  Attached t o  t h e  bond was 
a power o f  a t t o r n e y  i s s u e d  by t h e  H a r t f o r d  Acc iden t  and 
Indemnity Company--a C o n n e c t i c u t  co rpora t ion - -appo in t ing  
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Fred Jerome, among o t h e r s ,  as i t s  a g e n t  " to  s i g n ,  execute 
and acknowledge any and a l l  bonds. . . ." 

Baker  submi t t ed  a p r o t e s t  t o  t h e  agency,  a f t e r  t h e  
agency informed B a k e r  of its d e t e r m i n a t i o n  t o  reject  t h e  
bond. Baker  contended t h a t  t h e  d e s i g n a t i o n  o f  H a r t f o r d  
I n s u r a n c e  was t h e  r e s u l t  of a c le r ica l  error and t h a t  
i n  f a c t  H a r t f o r d  Acc iden t  and Indemnity would ac t  a s  t h e  
s u r e t y .  The agency t h e n  informed Baker t h a t  r e j e c t i o n  
of its bond was s t i l l  n e c e s s a r y  because  i n  i t s  o p i n i o n  
H a r t f o r d  Accident  and Indemnity could  n o t  be bound by 
t h e  bond. 

Baker  reiterates its c o n t e n t i o n  r e g a r d i n g  its in t ended  
s u r e t y  i n  i t s  p r o f e s t  t o  o u r  O f f i c e .  I t  a lso a r g u e s  t h a t  
i f  t h e  o n l y  r e a s o n  f o r  t h e  r e j e c t i o n  o f  i t s  bond was t h e  
a g e n c y ' s  concern  whether  t h e  s u r e t y  would be bound, t h e  
agency shou ld  have a c c e p t e d  t h e  a g e n t ' s  o f f e r  to  "forward 
an amended b i d  bond which would bind t h e  s u r e t y . "  

I t  is w e l l - s e t t l e d  t h a t  a b i d  bond is  a material  
p a r t  of t h e  b i d  and t h e r e f o r e  m u s t  be f u r n i s h e d  w i t h  t h e  
b i d .  38 Comp. Gen. 532, 536 (1959) ;  Baucom J a n i t o r i a l  
S e r v i c e ,  I n c . ,  B-206353, A p r i l  19 ,  1982, 82-1 CPD 356. 
To view t h e  b i d  bond requirement  o t h e r w i s e ,  so as  t o  per -  
m i t  wa ive r  of a b i d  bond r equ i r emen t  or of  f a i l u r e  t o  
f u r n i s h  a p r o p e r  b i d  bond, would make it p o s s i b l e  for a 
b i d d e r  t o  d e c i d e  a f t e r  opening  w h e t h e r  or n o t  t o  have i ts  
b i d  r e j e c t e d ,  cause undue d e l a y  i n  e f f e c t i n g  procurements ,  
and create,  through t h e  s u b j e c t i v e  d e t e r m i n a t i o n s  by d i f -  
f e r e n t  c o n t r a c t i n g  o f f i c e r s  of  whether  wa ive r  is appro- 
p r i a t e ,  i n c o n s i s t e n c i e s  i n  t h e  t r e a t m e n t  o f  b i d d e r s .  See 
Edw. Kochar ian  & Company, 1nc.--request  f o r  m o d i f i c a t i o n ,  
58 C o m p .  Gen. 516, 518 (19791, 79-1 CPD 326. T h e r e f o r e ,  
where  a b i d d e r  s u p p l i e s  a d e f e c t i v e  bond, t h e  b i d  i t s e l f  
is r e n d e r e d  d e f e c t i v e  and m u s t  be r e j e c t e d  as nonrespon- 
s i v e .  A t l a s  C o n t r a c t o r s ,  Inc . ,  B-209446, March 2 4 ,  1983, 
83-1 CPD 303, r e v e r s e d  on o t h e r  g rounds  Sub N o m  Hancon 
Associates--Request f o r R e c o n s i d e r a t i o n ,  B-209446.2, 
A p r i l  29, 1983, 83-1 CPD 460. The d e t e r m i n a t i v e  ques-  
t i o n  is whether  t h e  b i d d i n g  documents e s t a b l i s h  t h a t  t h e  
bond c o u l d  be e n f o r c e d  i f  t h e  b i d d e r  d i d  n o t  execute t h e  

- 

-- 

c o n t r a c t .  A.D. R o e  Company, Inc . ,  54 Comp. Gen. 271 
(19741,  74-2 CPD 194. 
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We b e l i e v e  t h a t  t h e  a g e n c y  acted p r o p e r l y  i n  reject- 
i n g  B a k e r ' s  bond.  The bond o n  its face lists H a r t f o r d  
I n s u r a n c e  as t h e  i n t e n d e d  s u r e t y .  T h i s  company, however ,  
is n o t  l i s t ed  o n  C i r c u l a r  570. W e  have  c o n s i s t e n t l y  h e l d  
t h a t  a b i d  g u a r a n t e e  f u r n i s h e d  by a s u r e t y  t h a t  is n o t  on  
t h e  T r e a s u r y  D e p a r t m e n t ' s  list is i n a d e q u a t e  and  r e n d e r s  
t h e  b i d  n o n r e s p o n s i v e .  Zemark I n t e r n a t i o n a l  C o n s t r u c t i o n  
C o . ,  8-203020, May 1 2 ,  1981, 81-1 CPD 372; Ron Grove%"- 
H e a t i n g ,  A i r  C o n d i t i o n i n g ,  and  P i e i n g ,  I n c . ,  B-l$gCgTY- 
May 23,  1980,  80-1 CPD 360. A l t h o u g h  a H a r t f o r d  A c c i d e n t  
and I n d e m n i t y  power of a t t o r n e y  was a t t a c h e d  t o  t h e  bond, 
and  o n e  o f  t h e  p e r s o n s  d e s i g n a t e d  as a n  agent o n  t h a t  
power o f  a t t o r n e y  s i g n e d  t h e  bond ,  we c a n n o t  c o n c l u d e  
t h a t  t h i s  f a c t  would r e s u l t  i n  t h a t  company's  b e i n g  bound 
u n d e r  t h e  bond,  i n  t h e  a b s e n c e  of any  o t h e r  e v i d e n c e  on 
t h e  f a c e  of t h e  bond which  shows t h a t  H a r t f o r d  A c c i d e n t  
and I n d e m n i t y  i n t e n d e d  t o  a c t  as s u r e t y  on  t h e  bond and 
s i n c e  t h e  bond i t s e l f  i d e n t i f i e d  a d i f f e r e n t  f i r m  as t h e  
s u r e t y .  Cqmeare --- Hancon ---------------,------------------, A s s o c i a t e s - - R e c o n s i d e r a t i o n  
s u e r a ,  where  w e  c o n c l u d e d  t h a t  t h e  seal  on t h e  bond and 
t h e  accompanying power o f  a t t o r n e y  o f  o n e  o f  two s u r e t y  
compan ies  i d e n t i f i e d  o n  t h e  bond e s t a b l i s h e d  which  com- 
pany  was t h e  i n t e n d e d  s u r e t y .  I n  s h o r t ,  u n d e r  t h e  cir- 
c u m s t a n c e s  h e r e ,  w e  c a n n o t  c o n c l u d e  w i t h  c e r t a i n t y  t h a t  
H a r t f o r d  A c c i d e n t  and I n d e m n i t y  would n o t  be ab le  t o  d i s -  
claim l i a b i l i t y  on  t h e  bond. S e e  T r u e s d a l e  C o n s t r u c t i o n  
Co,, I n c . ,  B-213094, November 18, 1983 ,  83-2 C P D  591. 
T h e r e f o r e ,  w e  f i n d  t h e  b a s i s  f o r  protest  to  be w i t h o u t  
merit.  

............................ ----- --- _----- ----------------- -------- -- ------ 

-- -- 

...................... --------- 

Baker  also makes o t h e r  c o n t e n t i o n s  r e g a r d i n g  what  
i t  c h a r a c t e r i z e s  a s  examples  of t h e  a r b i t r a r y  and  capri-  
c ious  manner i n  which  t h e  a g e n c y  t r e a t e d  i ts  b i d  and  i ts  
protest .  W e  h a v e  c o n s i d e r e d  e a c h  of t h e s e  c o n t e n t i o n s  i n  
l i g h t  of t h e  f ac t s  p r e s e n t e d  i n  t h e  r e c o r d .  W e  d o  n o t  
b e l i e v e  t h a t  a n y  o f  t h e s e  a l l e g e d  impropr ie t ies  p r o v i d e  a 
b a s i s  f o r  s u s t a i n i n g  t h e  protest..  

The protest  is d e n i e d  

Comp t r o l  l& G e n e r a l  
of t h e  U n i t e d  S t a t e s  

. 
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